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   Abstract 

   In relation to one of the human rights, right to life, most frequently there are, at least, two challenging 

fields might be brought up, one is death penalty, and the other is termination of pregnancy or abortion. If 

one intends to comprehend how abortion has been dealt with historically in the western legal tradition one 

must first come to terms with two quite different but interrelated historical trajectories, the ancient Judeo-

Christian condemnation of prenatal homicide as a wrong justifying retribution; and, there is the juristic 

definition of "crime" in the modern sense of the word.  
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   Absztrakt  

   AZ ÉLETHEZ VALÓ JOG MAGYARORSZÁGON ÉS AZ EU-BAN: AZ ABORTUSZ ÖRÖKKÉ 

KÉNYES TÉMÁJA 

   Az abortusz, vagy más szóval terhesség megszakítás történelmileg is elismerten nagy fejtörést okozott a 

különböző kultúrák közeledésének kisérleteikor. A helyzet ma sem változott, az emberiség megosztottsága 

a témát illetően nem változott. A téma nem vesztette el aktualitását évszázados viták után sem. Azonban a 

jogi környezet a jogalkotók, és alkalmazók nézőpontja és értelmezéseik árnyaltabbak lettek, reagálva a tár-

sadalmi igényekre és változásokra. 

 

   Kulcsszavak: terhesség megszakítás, abortusz, jog, emberi jogok, élethez való jog, Európai Unió, 

   Diszciplínák: jog, politika 
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   In connection with one of the human rights, 

right to life, most commonly there are, at least, two 

problematic fields may arise, one is death penalty, 

and the other is termination of pregnancy, or as it 

is commonly called/known, abortion. In case of 

Hungary, the first one is no longer an issue since 

one of the many conditions to join the European 

Union in 2004 was to abolish death penalty. Any-

one who wants to understand how abortion has 

been treated historically in the western legal tradi-

tion must first come to terms with two quite differ-

ent but interrelated historical trajectories.  

   On one hand, there is the ancient Judeo-

Christian condemnation of prenatal homicide as a 

wrong justifying retribution; on the other, there is 

the juristic definition of „crime” in the modern 

sense of the word, which distinguished the term 

severely from „sin” and „tort” and was knotted to 

the rise of Western jurisprudence. To find the act 

of abortion first identified as a crime in the West, 

one has to go back to the twelfth century, to the 

schools of ecclesiastical and Roman law in medie-

val Europe. 

   Wolfgang P. Müller tells the story of how abor-

tion came to be criminalized in the West. As he 

shows, criminalization as a distinct phenomenon 

and abortion as a self-standing criminal category 

developed in tandem with each other, first being 

formulated coherently in the twelfth century at 

schools of law and theology in Bologna and Paris. 

Over the ensuing centuries, medieval prosecutors 

struggled to widen the range of criminal cases in-

volving women accused of ending their unwanted 

pregnancies. In the process, punishment for abor-

tion went from the realm of carefully crafted rheto-

ric by ecclesiastical authorities to eventual imple-

mentation in practice by clerical and lay judges 

across Latin Christendom.  

   Informed by legal history, moral theology, litera-

ture, and the history of medicine, Müller's book is 

written with the concerns of modern readers in 

mind, thus bridging the gap that might otherwise 

divide modern and medieval sensibilities (Müller, 

2012). 

   For most Americans today, Roe v. Wade con-

cerns just one thing: the right to choose abortion. 

But the Supreme Court’s decision once meant 

much more. The justices ruled that the right to pri-

vacy encompassed the abortion decision. Grass-

roots activists and politicians used Roe ‒ and 

popular interpretations of it ‒ as raw material in 

answering much larger questions: Is there a right to 

privacy? For whom, and what is protected? As 

Mary Ziegler demonstrates, Roe’s privacy rationale 

attracted a wide range of citizens demanding social 

changes unrelated to abortion. Movements ques-

tioning hierarchies based on sexual orientation, 

profession, class, gender, race, and disability drew 

on Roe to argue for an autonomy that would give a 

voice to the vulnerable. So did advocates seeking 

expanded patient rights and liberalized euthanasia 

laws. Right-leaning groups also invoked Roe’s right 

to choose, but with a different agenda: to attack 

government involvement in consumer protection, 

social welfare, racial justice, and other aspects of 

American life.  

   In the 1980s, seeking to unify a fragile coalition, 

the Republican Party popularized the idea that Roe 

was a symbol of judicial tyranny, discouraging any-

one from relying on the decision to frame their 

demands. But Beyond Abortion illuminates the un-

tapped potential of arguments that still resonate 

today. By recovering the diversity of responses to 

Roe, and the legal and cultural battles it energized, 

Ziegler challenges readers to come to terms with 

the uncomfortable fact that privacy belongs to no 

party or cause (Ziegler, 2018).  

   There might be a number of issues and questions 

that may be brought up concerning the issue of 

termination of pregnancy. According to many 

scholars, these can be the following without offer-

ing a full list of them (Bayles & Henley, 1989): 

 Is it morally permissible to obtain an abor-

tion?  
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 Is abortion ever a violation of the moral 

rights of the fetus? 

 Should abortion legally prohibited? 

 Is the choice of obtaining ever the expres-

sion of a trait of character (for instance, 

selfishness)? 

 

   The above mentioned „list” can go on and on as 

the heated debate that surrounds it and divides the 

world into pros and contras. I may not be able to 

offer a solution or a definite answer to these ques-

tion, my mere attempt is to examine the issue in 

Hungary and in the vicinity.  

   In order to analyze the issue of one of the uni-

versal human rights in Hungary, first, one needs to 

turn to the core document of Hungary, namely, the 

Fundamental Law of Hungary, which, compared to 

the constitutions of other countries, is relatively 

novel. 

   But, in contrary to its novel nature, under one of 

the titles one can find: FREEDOM AND RE-

SPONSIBILITY.  

 

 

   Article I (1) and (2) state that „the inviolable and 

inalienable fundamental rights of MAN shall be re-

spected. It shall be the primary obligation of the 

State to protect these rights. (2) Hungary shall rec-

ognise the fundamental individual and collective 

rights of man.” 

   As it can be seen, Hungary commits itself to the 

protection of the above mentioned rights and, also 

recognizes both individually and collectively (The 

Fundamental Law of Hungary -25 April 2011. 7-

8.). 

   As an exception from the general rule, this Act 

lays down the possibility of restriction as well.  

„(3) The rules for fundamental rights and obliga-

tions shall be laid down in an Act. A fundamen-

tal right may only be restricted to allow the ef-

fective use of another fundamental right or to 

protect a constitutional value, to the extent ab-

solutely necessary, proportionate to the objec-

tive pursued and with full respect for the essen-

tial content of such fundamental right. 

(4) Fundamental rights and obligations which 

by their nature apply not only to man shall be 

guaranteed also for legal entities established by 

an Act”. 

 

   Article II extends the scope of the Act to human 

dignity, human life, and foetus as well. It declares 

that “human dignity shall be inviolable. Every 

human being shall have the right to life and human 

dignity; the life of the foetus shall be protected 

from the moment of conception (The Funda-

mental Law of Hungary -25 April 2011. 7-8.) 

   Although one seems to feel that it might be easy 

to pinpoint the moment of conception, there are 

more and more arguments generated around this 

topic, not to mention its being double-natured by 

being both medical and legal issue as well. 

 

 

   Abortion 

   The question of terminating pregnancy is always 

a stern issue, which has the potential to divide na-

tions. The need for regulation and state interven-

tion cannot be questioned, but the method and the 

measure of this interference should be re-examined 

time after time. 

   As a general rule, a pregnancy can be terminated 

up to the twelfth week in Hungary. However, be-

fore a termination takes place the woman (and the 

father too if possible) has to go to Family Planning 

(Családvédelmi Szolgálat) twice to receive infor-

mation/counseling about state support and adop-

tion. There has to be a gap of three days between 

the two appointments. This first step provides a 

kind of background for making a decision, and, of 

course, it may be able to give a (legal) insight as 

well.  

   Also, any woman shall have counselling, and, pay 

for the termination and wait three days to have the 
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abortion after her request. A session with a nurse is 

compulsory to discuss contraception and support 

the pregnancy should it be taken to term. 

   In the main, termination of pregnancy/abortion 

is legal in the following circumstances: 

 On request 

 To preserve the physical or mental health 

of the pregnant woman  

 If the pregnancy is the result of rape or an 

act of incest  

 If the foetus is severely physically or men-

tally impaired  

 Economic or social reasons 

 

   There are special situations as well, which are out 

of the scope of the above mentioned. Pregnancies 

can be terminated up to the 24th week if severe 

foetal abnormalities are detected.  

   Since Hungarian constitution clearly states that 

„every human being shall have the right to life and 

human dignity; the life of the foetus shall be 

protected from the moment of conception” The 

Fundamental Law of Hungary-25 April 2011), one 

seems to face an embedded contradiction as well. 

Since as a general rule for special situations, 

terminations can be carried out at any stage of a 

pregnancy if a woman’s life is in danger or when it 

is clear that the foetus is sufficiently damaged for it 

to be unable to survive. 

 

 

   The Procedure 

   Although abortion is legal in Hungary, it is not 

made easy or convenient, which may seem to go 

against preserving one’s dignity as well. If that is 

the case, one might claim it to be unconstitutional, 

since the Fundamental Law of Hungary states 

without a doubt that „human dignity shall be 

inviolable. Every human being shall have the right 

to life and human dignity” (The Fundamental Law 

of Hungary -25 April 2011); therefore, it seems 

justified (with some doubts, of course) to assume 

that any obstacles created to delay, to jeopardize, or 

to interrupt (intentionally) one’s practice of (in this 

case) her rights can be seen unconstitutional.   

Obviously, this issue is not as easy as I have just 

described, thus, it needs a case by case 

(re)examination.  

   And, on the other hand, with the intentional ob-

stacles, it may seem to protect the feotus, at least, 

indirectly. And, also, we can see that no-one is ex-

cluded, since even a foreigner can get an abortion, 

but only if she has a valid residence permit. 

 

   Women seeking a termination for a non-medical 

reason should do the following: 

 Visit a gynaecologist to request a letter 

stating how far along the pregnancy is 

 Visit a social worker at a district Family 

Welfare Office with the gynaecologist’s let-

ter, a valid residence permit and photo-

graphic identification. It is wise to take an 

interpreter, if necessary 

 Re-visit the social worker at least 72 hours 

after the first visit, again with an interpret-

er if necessary. The social worker provides 

a hospital referral for a termination 

 Make an appointment for the procedure at 

the chosen hospital. To do this, the gynae-

cologist’s letter, the hospital referral, a val-

id residence permit and photographic 

identification are needed (I1).  

 

    

   Due to the lengthy nature of this process, women 

are strongly advised to start seeking approval for an 

abortion for non-medical reasons, well in advance 

of the 12-week deadline. 

   There are other conditions to fulfill in case of 

termination of pregnancy, since women with Hun-

garian health insurance can visit any state clinic to 

obtain the letter from a gynaecologist. And, at the 

second visit to the Family Welfare Office, the 

woman is given a postal cheque in order to cover 
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the costs of a termination at a public clinic or hos-

pital. The cheque shall be paid into a post office 

and the receipt given as proof of payment at the 

hospital. In case of private doctors, they can set 

their own fees. 

 

 

   Abortion Method and Contraception 

   Hungary takes it very seriously, because surgical 

abortions are the only legal method presently avail-

able in Hungary. The procedure must take place in 

a hospital or clinic. But, it needs mentioning there 

is an escalating demand to legalize other solutions 

as well, one of them would be home birth. The is-

sue of home birth is much debated and divides 

both legal and medical experts. 

 

 

   Ternovsky v. Hungary  

   14 December 2010  

   The applicant made a complaint about being de-

nied the opportunity to give birth at home, arguing 

that midwives or other health professionals were 

effectively dissuaded by law from assisting her. 

Their rejection derived from the risk of being pros-

ecuted. (There had recently been at least one such 

prosecution.) The Court found that the applicant 

was in effect not free to choose to give birth at 

home because of the permanent threat of prosecu-

tion faced by health professionals and the absence 

of specific and comprehensive legislation on the 

subject, in violation of Article 8 (right to respect 

for private and family life) of the Convention (I2).  

   The decision seems to be justified by the fact 

that, as I have already noted, there are only two op-

tions are provided legally for termination of preg-

nancy in Hungary, either in a hospital or in a clinic.     

However, women have the right to choose, thus 

they can opt for either local or general anesthesia, 

and, are also required to stay at the hospital for a 

few hours (or as it is advised) after the operation.  

   As far as contraception is concerned, modern 

methods of contraception are available in Hungary 

in clinics and pharmacies. In addition, family plan-

ning services are part of the National Health Ser-

vice. Their main focus is on counselling, pre- and 

post-natal care. As an implied, but not expressed 

objective, family planning services intend to mini-

mize the number of abortions. Fortunately, many 

claim that the quality of family planning services in 

the country is often low (I1). 

 

 

   Abortion in the European Union 

   Grégor Puppinck argues that „in Europe, about 

30% of pregnancies end in abortion. After more 

than thirty years of legal abortion in Europe, abor-

tion should be addressed in an objective manner by 

looking to practice, experience, and ideological im-

plications” (Puppinck, 2015, 29.). And he goes on 

to claim that “It is no longer possible to talk about 

abortion only in terms of progress and liberation 

for women. For medical practitioners and lawmak-

ers, the realities of abortion in practice reveal a 

more complex issue” (Puppinck, 2015, 30.). 

   When there is a case may come up, the debate 

usually swings around two articles of the European 

Convention on Human Rights, namely, article 2 

and article 8, (I2) and, both Articles can be found 

in Section I, RIGHTS AND FREEDOMS. 

 

 

   ARTICLE 2: Right to life  

   This article states that „everyone’s right to life 

shall be protected by law. No one shall be deprived 

of his life intentionally save in the execution of a 

sentence of a court following his conviction of a 

crime for which this penalty is provided by law” 

(I2). Basically, one can go as far as to state that it is 

in accordance with the Fundamental law of Hunga-

ry, stating that “every human being shall have the 

right to life.” (The Fundamental Law of Hungary -
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25 April 2011). Thus the state itself assumes and 

provides protection for any individuals. 

 

   ARTICLE 8: Right to respect for private and 

family life   

   This article affirms that “everyone has the right 

to respect for his private and family life, his home 

and his correspondence”, moreover, it goes on to 

assert that “there shall be no interference by a pub-

lic authority with the exercise of this right except 

such as is in accordance with the law and is neces-

sary in a democratic society in the interests of na-

tional security, public safety or the economic well-

being of the country, for the prevention of disorder 

or crime, for the protection of health or morals, or 

for the protection of the rights and freedoms of 

others”(I2). 

   It is also relevant to analyze the notion of those 

who advocate a right to abortion defend the idea 

that within the Convention system, “Member 

States are free to determine the availability and le-

gal status of abortion”(Zampas & Gher, 2008 - in 

that article, the authors refer to part I, sections (b)–

(f) of Magda Krzyzanowski-Mierzewska, 2004, how 

to use the European Convention for the protection 

of human rights and fundamental freedoms in mat-

ters of reproductive law). While it is also true that 

States have the freedom to prohibit abortion, the 

European Court of Human Rights has said, regard-

ing protections to the unborn child and mother, 

that Member States have a duty under the Conven-

tion to ban painful or forced abortions. Therefore, 

Member States are not totally free to determine the 

availability and legal status of abortion, but must 

balance the various legitimate interests and rights 

involved. But there are controversial circumstances 

and decisions, which appear to complicate the issue 

of termination of pregnancy further. Since Appli-

cants in cases relating to abortion have invoked not 

just Article 2, but also Article 8, which protects 

“private and family life”, Article 6, which guaran-

tees, among other matters, “access to court” in the 

determination of a person’s „civil rights and obliga-

tions” and, as concerns the dissemination of in-

formation on abortion, Article 10, concerning free-

dom of expression (Korff , 2006). 

   In addition, it is important to note that there are 

several of the other arguments as well, since they 

are directly inter-related, and because the Conven-

tion organs have at times made comments in cases 

under those other articles which relate to Article 2. 

In consequence, in an early case, Bruggemann and 

Scheuten v. Germany, the applicant argued that she 

had the sole right to decide to have an abortion 

under Article 8 of the Convention, which guaran-

tees the right to respect for „private life”. Howev-

er, the Commission held that: Article 8 § 1 cannot be 

interpreted as meaning that pregnancy and its termination 

are, as a principle, solely a matter of the private life of the 

mother while declining to examine the issue, in that 

case, under Article 2. However, in later cases it did 

take up the issue under that article. In the case of X 

v. the United Kingdom,15 the Commission noted that 

Article 2 of the Convention does not mention 

abortion (Korff , 2006). 

   In order to get a wider scope of the situation, it is 

crucial to examine some decisions as well, and, at 

least, to clarify some standpoints that might be 

regularly debated. 

 

 

   A., B. and C. v. Ireland (application no. 

25579/05)  

   16 December 2010 (Grand Chamber)  

   The applicant were three women living in Ire-

land, who became pregnant involuntarily, com-

plained that, because of the impossibility of obtain-

ing a legal abortion in Ireland, they had to go to the 

United Kingdom for an abortion and that the pro-

cedure was humiliating, stigmatizing and risked 

damaging their health. Having or aiding anyone to 

have an abortion is a criminal offence in Ireland. 

However there is a constitutional right to an abor-

tion where there is a real and substantial risk to the 
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life of the mother. One of the applicants, in remis-

sion from a rare form of cancer and unaware that 

she was pregnant, underwent checkups contraindi-

cated in pregnancy. She understood that her preg-

nancy could provoke a relapse and believed that it 

put her life at risk.  

   In her (applicant 1)case the Court found that Ire-

land had failed to implement the constitutional 

right to a legal abortion. There had therefore been 

a violation of Article 8 (right to respect for private 

and family life) of the Convention concerning the 

applicant in remission from cancer, but as for the 

other two applicants, the Court held there had 

been no violation of Article 8 (I2). 

   Applicant 1 was not able to institute her right to 

a legal abortion either through the courts or the 

medical services available in Ireland. The Court 

noted the uncertainty surrounding the process of 

establishing whether a woman’s pregnancy posed a 

risk to her life and that the threat of criminal pros-

ecution had a „significant chilling” effect both on 

doctors and the women concerned.  

 

 

   Conclusion 

   Grégor Puppinck, assumes that one may see 

changes concerning the debate around the termina-

tion of pregnancy, since he states that „the new 

cultural trend favorable to the protection of life 

faces opposition because it goes against the domi-

nant culture inherited from the 1960s.” (Puppinck , 

2015,43.). As far as one can assume, it is in this 

context that the intention of some governments, 

like in France, to „standardize” abortion and to 

make it a fundamental right of women can be un-

derstood, but this „right,” in order to exist and to 

survive, needs „ignoring/neglecting” the rights of 

an embryo and human fetus as well. However, ac-

cording to Grégor Puppinck,  it can be stated that 

„the progress of science and consciousness work-

ing together, slowly but indisputably, seems to have 

led to a better understanding of the development 

of a human being” (Puppinck , 2015, 43.). Bearing 

all in mind, the encouragement of abortion as an 

individual right appears in decline. Grégor Pup-

pinck observes that this decline is due to two pre-

vailing reasons: „through experience, one finds lib-

eral legislation leads to unsatisfactory results, and 

through scientific reasoning, one finds that further 

progress prompts many more to reconsider the 

dignity of the human being from conception. The 

decline of the right to abortion is more challenging 

for society than its advance because it demands 

that we be more human, responsible, and united, in 

order to recognize and welcome the lives of per-

sons at all stages of development” (Puppinck , 

2015,43.).  

   Although one can imagine the statements made 

by Grégor Puppinck justified by sentimentalism, 

nostalgia, or faith, one should bear in mind the so-

called progress he himself advocates gave way to 

equal rights movements, especially for women as 

well. I admit that socially, as far as social „stand-

ards” are concerned, a state should be very careful 

how to „advocate” or to „deal with” the termina-

tion of pregnancy, however, to be persecuted for 

not giving up one’s own dignity and her free will to 

choose whether she wants to be a mother or not 

do not seem to be a progress at all. On the contra-

ry, it offers a way back to the Middle Ages.  
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